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Incoming letter dated December 7, 2001 puellabilty

Dear Ms. Methner:

This is in response to your letter dated December 7, 2001 concerning the
shareholder proposal submitted to Otter Tail by Gerald S. Benson, Madeline Davis,
Arthur E. Kolle, Donovan D. Laabs, Jacob B. Lillestol, Duane C. Olson and Ken Oxtra.
We also have received a letter on behalf of the proponents] dated December 11, 2001.
Our response is attached to the enclosed photocopy of your correspondence. By doing
this, we avoid having to recite or summarize the facts set forth in the correspondence.
Copies of all of the correspondence also will be provided to the proponent.

In connection with this matter, your attention is directed to the enclosure, which
sets forth a brief discussion of the Division’s informal procedures regarding shareholder
proposals.

Sincerely,

Martin P. Dunn
Associate Director (Legal)

Enclosures R@@ESSED

cc:  Jacob B. Lillestol { FER 0 1 2002
1400 S. Cascade : ON
Fergus Falls, MN 56537 g&%ﬁ?&%m@a

Gerald S. Benson
32449-260" Avenue
Erhard, MN 56534




Donovan D. Laabs
203 Spring Ave. N.
Lake Preston, SD 57249

Arthur E. Kolle
906 E. Mt. Faith
Fergus Falls, MN 56537

Madeline Davis
1004 N. Union
Fergus Falls, MN 56537

Duane C. Olson
8350 49" St NE
Davids Lake, ND 58301




DORSEY & WHITNEY LLP

MINNEAPOLIS . SUITE 1500 COSTA MESA

NEW YORK BILLINGS

50 SOUTH SIXTH STREET

SEATULE MINNEAPOLIS, MINNESOTA 55402-1498 FARGO
DENVER, FIONG KONG
TELEPHONE: {612) 340-2600
WASHINGTON, D.C. GREA'IC;;\LI,S -
Fax: (612) 340-2868 —
NORTHERN VIRGINIA R()Cl—l"ﬁ_‘.ﬁ‘j!‘}:l'k .
DES MOINES www.dorseylaw.conl ’|‘0@‘>
o ' [
HONDON SARA E. GROSS METHNER MISSOHLA -
ANCHORAGE (612) 340-8883 VANCOUVER |
SALT LAKE CITY FAX (612) 340-7800 TORGNTO :
BIUSSELS gross.methner.sara@dorseylaw.com SHANGHAL ..
A
o
December 7, 2001
VIA FEDEX

Office of the Chief Counsel

Division of Corporation Finance
Securities and Exchange Commission
Judiciary Plaza

450 Fifth Street, N.W.

Washington, D.C. 20549

Re: Shareholder Proposal of Gerald S. Benson, Madeline Davis, Arthur E. Kolle,
Donovan D. Laabs, Jacob B. Lillestol, Duane C. Olson and Ken Oxtra

Ladies and Gentlemen:

Otter Tail Corporation, a Minnesota corporation (the “Company”), has received a
shareholder proposal dated December 1, 2001 (the “Proposal””) from Gerald S. Benson, Madeline
Davis, Arthur E. Kolle, Donovan D. Laabs, Jacob B. Lillestol, Duane C. Olson and Ken Oxtra
(the “Proponents”) for inclusion in the Company’s proxy statement for its 2002 annual meeting
of shareholders (the “2002 Annual Meeting”). The Company believes it properly may omit the
Proposal from its proxy materials for the 2002 Annual Meeting for the reasons discussed below.
The Company respectfully requests confirmation that the staff (the “Staff”’) of the Securities and
Exchange Commission (the “Commission’) will not recommend enforcement action if the
Company excludes the Proposal from its proxy materials in reliance upon Rule 14a-8(i)(4)
and/or Rule 14a-8(1)(7) under the Securities Exchange Act of 1934, as amended (the “Exchange
Act”).

Pursuant to Rule 14a-8(j) promulgated under the Exchange Act, enclosed on the
Company’s behalf are six copies of each of (i) the Proposal and (ii) this letter, which sets forth
the grounds on which the Company proposes to omit the Proposal from its proxy materials. Also
enclosed are an additional copy of this letter, which we request to have file stamped and returned
in the enclosed postage-prepaid envelope, and copies of correspondence related to the Proposal.
As required by Rule 14a-8(j), a copy of this letter also is being sent to each of the Proponents as
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notice of the Company’s intention to omit the Proposal from the Company’s definitive proxy
materials.

A. The Proposal

The Proposal requests that the Company’s Board of Dlrectors amend the Otter Tail
Corporation Pension Plan (the “Plan”) such that:

1. Neither the Company nor any successor company may “use pension fund assets
unless raises have been granted to current retirees for a period of 3 years.”

2. Retirees will receive “at least 25% of the base amount granted to active
employees.”
3. If the Company uses pension assets “other than to increase retiree benefits, every

retiree will be informed by mail prior to this event.”

B. Background

The Plan is a defined benefit pension plan with benefits based on the retiree’s average
salary during specified years prior to retirement and years of credited service to the Company.
The Plan is funded solely by the Company, and funds in the Plan are held in trust. In accordance
with Section 404(a) of the Employee Retirement Income Security Act of 1974, as amended, and
Section 401(a)(2) of the Internal Revenue Code of 1986, as amended, Plan funds may not be
used by the Company for any purpose other than to pay pension benefits to Company retirees
and to pay the reasonable expenses of administering the Plan.

Each of the Proponents is a shareholder of the Company who also is a retiree receiving
pension benefits under the Plan or the spouse of a retiree receiving such benefits.

C. Reasons for Omission

The Company believes that the Proposal properly may be omitted from the Company’s
proxy materials for the 2002 Annual Meeting because the Proposal (i) relates to the conduct of
the ordinary business operations of the Company (Rule 14a-8(i)(7)) and (ii) would provide a
personal benefit to the Proponents and certain other Company retirees that is not shared with
other shareholders at large (Rule 14a-8(i)(4)).
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1. The Proposal relates to the conduct of the ordinary business operations of the
Company.

Rule 14a-8(1)(7) provides that a shareholder proposal may be omitted if the proposal
deals with a matter relating to the company’s ordinary business operations. The decision how to
compensate a company’s workforce requires a business judgment regarding allocation of
corporate resources and is fundamental to management’s ability to run the company on a day-to-
day basis. The Commission has made plain that the scope of compensation issues that must be
submitted to shareholder vote relate only to senior executive compensation, and not to
compensation of employees generally, and this principal is equally true for decisions relating to
the benefits provided to a company’s retirees. See Austin v. Consolidated Edison Co., 788 F.
Supp. 192, 195 (S.D.N.Y. 1992) (holding that a shareholder proposal concerning the terms of
defendant corporation’s pension plan dealt with the corporation’s ordinary business operations
and could be excluded from its proxy materials). The Staff has consistently determined that
shareholder proposals concermning pension benefits may be omitted under Rule 14a-8(1)(7) as
matters relating to the conduct of ordinary business. See, e.g., the no-action letters issued by the
Staff to United Technologies Corporation (February 20, 2001); DTE Energy Company (January
22, 2001); International Business Machines Corporation (January 2, 2001); International
Business Machines Corporation (December 30, 1999); Avery Dennison Corporation (November
29, 1999); Lucent Technologies Inc. (October 4, 1999); and General Electric Company (January
28, 1997). By calling for amendments that would require the Company to increase the pension
benefits paid to Company retirees, the Proposal encroaches on an ordinary business operation of
the Company and therefore is excludable under Rule 14a-8(1)(7).

2. The Proposal would provide a personal benefit to the Proponents and certain
other Company retirees that is not shared with other shareholders at large.

Rule 14a-8(1)(4) provides that a shareholder proposal may be omitted if the proposal
relates to the redress of a personal claim against a company and is designed to result in a benefit
to the proponents of the proposal or to further a personal interest, which is not shared with other
shareholders at large. The Staff consistently has taken the position that Rule 14a-8 is intended to
provide a means for shareholders to communicate on matters of interest to them as shareholders,
and not to further personal interests. See Release No. 34-19135 (October 14, 1982). As
previously noted, the Proponents all are retirees of the Company or spouses of retirees of the
Company who currently are receiving pension benefits under the Plan. They desire the
Company to increase the amount of pension benefits payable to themselves and other of the
Company’s retirees who participate in the Plan. If the Proposal were implemented, the
Proponents and other Company retirees would receive a direct financial benefit in the form of
increased pension payments. This benefit would accrue to the Proponents and other Company
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retirees as a result of their status as retirees, not as a result of their status as shareholders, and the
benefit would not accrue to shareholders at large. In fact, an increase in benefits to retirees may
be contrary to the interest of the Company’s shareholders at large, because an increase in pension
benefits would result in additional long-term costs to the Company. The Staff previously has
determined that proposals to increase pension benefits may be omitted under Rule 14a-8(i)(4) as
designed to result in a benefit to the proponents or to further a personal interest, which benefit or
interest is not shared with the other shareholders at large. See, e.g., the no-action letters issued
by the Staff to General Electric Company (January 25, 1994); and International Business
Machines Corporation (January 25, 1994). By calling for amendments that would require the
Company to increase the pension benefits paid to Company retirees, the Proponents seek to
obtain a personal benefit that will not be shared by shareholders at large, and their proposal
therefore is excludable under Rule 14a-8(i)(7).

Based on the foregoing, the Company believes that it may omit the Proposal from its
proxy materials for its 2002 Annual Meeting, and the Company respectfully requests that the
Staff not recommend any enforcement action if the Proposal is omitted from such proxy
materials. If the Staff has any questions or comments regarding this filing, please contact the
undersigned at (612) 340-8883 or Gary L. Tygesson of this firm at (612) 340-8753.

Thank you for your consideration.

Sincerel

ara B Gross Methner
orsey & Whitney LLP

Enclosures

cc: George Koeck, Esq. (w/ encl.)
Gerald S. Benson (w/out encl.)
Madeline Davis (w/out encl.)
Arthur E. Kolle (w/out encl.)
Donovan D. Laabs (w/out encl.)
Jacob B. Lillestol (w/out encl.)
Duane C. Olson (w/out encl.)
Ken Oxtra (w/out encl.)
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December 1, 2001

George Koeck

Otter Tail Corporation

3203 32nd Avenue S. w.,

Suite 110, P. O. Box 9156 VIA CERTIFIED MAIL
Fargo, ND 58105-9156

Dear Mr. Koeck:
Subject: Stockholder Proposal

Pursuant to your letter dated November 21, 2001, attached is our new stockholder
proposal. It has 490 words according to my computer tabulation.

In your letter you requested that I reply to this address rather then the Fergus Falls
address.

Mrs. Davis and I will await further word from you on procedures for the meeting.
Yours very truly,

Jacob B. Lillestol
Enc.
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Shareholder Proposal:

Background
Whereas: Over 50 years ago Otter Tail Power Company (utility) management initiated a
Pension Program based on no increased annual benefits once retired.

Investment returns have been such that the pension assets usually far exceed (by 25% or
more) what the vested and non vested assumed benefits would eventually be.

The Pension Plan is intended solely for retiree benefits only, any excess assets should be
paid to us in increased benefits.

In the past 10 years especially, company executives, active employces, stockhglders, and
directors have all prospered significantly. Only (utility) retirees haven’t, with an asset

base in our pension plan that would have allowed for regular increases. We halve received
one 2+% increase in 1998..

We propose the following changes to the “OTTER TAIL POWER COMPANY
PENSION PLAN, EIN 41-046268S, Plan No. 006:
RESOLVED: Request the Board of Directors this year:
Permanently amend the (utility) Pension Plan so that:
1. The company, nor any successor company, cannot use pension fund assets| unless

raises have been granted to current retirees for a period of 3 years..

2. Plan will be changed so retirees will receive at least 25% of the base amount granted
active employees.

3. If use of pension assets other than to increase retiree benefits, every retiree will be
informed by mail prior to this event.

Shareholders’ Supporting Statements

When the Pension Plan was initiated, life expectancy was around 64 years. Today it is
about 75 years.

y

The purchasing power of a dollar 10 years ago = $ .72 today.
Shareholders have received annual increases in dividends for over 60 years.

Active employees have received cost-of-living or more increases annually for ,Lua.ny
years.
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Director fees (based on 8 meetings per year) have risen from $7,800 in 1993 to
$25,600 in 2000, 15% compounded.

An Executive /officer Supplemental retirement plan was initiated over 10 years ago.
Their compensation increases have been 2 to 3 times more than the

employee group.

In 1999 an employee stock option plan was initiated. Stock can be purchased at 85% of
current market value, For example, the 1999 Grant Date value to CEO John
MacFarlane was $145,080.

Year 2000 Grant Date value was worth $473,750 in addition to a salary/bonus of
$515,400. His 1991salary was $193,000, annually compounding of about 20%,

excluding option values.

Several officers have exercised their reduced cost basis options and same day sold
at the market price. One executive officer sold 13,500 shares in August 2001 for

an immediate gain of $140,000.
The December 31, 2000 Pension Asset value was $153,000,000. The stated

vested obligation was $116,400,00, an over-funding of $36,600,000. These assets
are for the use of the (utility) retirees.

SUMMARY: Can the company afford these increases? Consider the accumulated gains
given the above groups and fund assets the answer is “Yes”,
Retirees and spouses are at the end of their working life.

We will supply additional pertinent information at the meeting.

g
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Forgo effice:  Fergus Falis office:
3202 32q0 avenue S.W. 215 S. Cescane Street

Suite 110.P.0. Bo« 9156 £.0. 8oz 496
OH_ERTAIL Fargn. ND  Fergus falis. MN
S8106Q156 565380433
g CORPORATION Fox 7931-232-4108  For 218.998.31€5

1-866-410-8780 + www.ellertgil.com

November 21, 2001 Reply to Fargo office

Direct: 701451-3567

Jacob B. Lillestol VIA CERTIFIED MAIL
1400 South Cascade

Fergus Falls, MN 56537

- - - -DearMrLillestok - --

{ am returning to you your shareholder proposal for which you seek inclusion in the Otter Tail
Corporation proxy statement. The rules of the Securities and Exchange Commission require that
the proposal and the accompanying supporting statement shall not exceed 500 words. SEC rules
further provide that you may correct this deficiency within 14 days of the date of this

notification. If you have any questions regarding this correspondence, plcase feel free to contact
me at (701) 451-3567. -

Yours very truly,

e flr

George Koeck
Vice President & General Counsel

GK/mas

Enc.

cc: John MacFarlane
John Ernickson

LAOTC & VSCllctiers & MemodLirLillestolProxy.doc
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Mr. George A. Koeck, Corporate Secretary Maited ar Fergus Falls Post
Otter Tail Power Company OfTice on November 7, 2001
P. 0. Box 496

Fergus Falls, MN 56538-0496

Dear Mr. Koeck:
Subject: Stockholder proposals

This letter is pur;imnt to the nofification requirement regarding stockholder proposals on page
14 of the March 2, 2001 Orter Teil Power Company Proxy Statement.

Consider this your formal notice of our shareholder proposal we will offer at th=2 April
2002 Anoual Meeting of Shareholders of the Company. This proposal to be included in
the Company’s Proxy Statement and form of Proxy relating to that meeting.

Our proposal with the appropriate signatures is attached, There iy significant
stockholder interest and support for our proposal- However, we felt a representative
group of ‘sevcral is sufficient and just ss meaningful as greater numbers.

Some supplemental information. We have viewed the Company Articles of Incorporation and
By-Laws and do not see any language or format requirements for stockholder proposals. We
also bave reviewed a number of other corporation Proxy Statements, Some proponents have
as few as 100 shares and in one instance one holder owned just 2 shares making a recent Ford
Motor Company stockholder proposal. After viewing numercus proposals we wanted to
present ours in a similar manner as had been used before. We decided to adopt the format a
stockhalder group used for the March 2001 Sears, Roebuck & Co. annual meeting. That
proposal format is also attached. It is comprehensive and voially self explanatory as is ours,

We have sent the proposal to Mary Kiffmeyer, Minnesota Secretary of State, for her files.

To present our proposal at the annual meeting will be a representative retiree, myself, end a
representative spouse. That person will be Madeline Davis, wife of deceased Jong term
employee Harold Davis.

We will await word from you regarding the methodology and procedure we will use to present
our proposal for those assembled at that sharcholders meeting,

Yours very truly,

froeb B pbtf

Jacob B. Lillestol
Enc.

¢: John MacFarlane, CEQ and President
Otter Tail Power Company
P. O. Box 496
Fergus Falls, MN 56538-0496
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: Shareholder Proposal:’

Whereas: Over 50 years ago a benevolent, thoughtful and appreciative Otter Tail Power
Company (utility) management, as well as mast companpies at that tirne, initiated a Pension
Program 5o loyal and faithful long-term employees could enjoy a more comfortable retirement.
A funding system was put in place thet would accomplish that objective.

Over the years, due to federal and state legislation, the eligibility and vesting times have been
changed so a spouse has claim to these benefits. Also, during union negotiations aud other
events, the pension calculations have been modified over the yesrs. However the basic pension
allocation benefit continues to be based on length of service and salary at the tume of retirement
with no opgoing increases after the retirement date.

The company annual contribution is actuarially based and reviewed annually to insure that
adequate funds are available to pay these benefits as they come due. Investment returns have
been such that from time to time the pension assets far exceed what the vested and non vested
assumed benefits would evenmally be.

Since the Pension Plan was originally designed and continues to accrue for reriree benefits only,
we retirees feel that any excess assets should be paid to us in increased benefits regardless of
legislation that makes these funds available for other use. lLis in the spirit of the erigihal
Lension Pla.

As you will see from facts and statements that follow, company executives, the active employee
group as a whole, the stockholder group, and the directors have all prospered significantly in
the past ten years. Obly (utility) retirees have not enjoyed this prosperity and all the while the
funding in our pension plan would have aflowed regular increases in our benefits.

Considering the sbove observations and supporting statements below, we propose the following
change to the, “OTTER TAIL POWER COMPANY PENSION PLAN, EIN 41-0462685,
Plan No. 006 -

RESOLVED: Request the Board of Directors this year:

Amend the (utility) Pension Plan so that: ~

1. The company, nor any siccessor company, cannot 1s¢ or commungle pensjon fund assets
for any purpose such as a buy-ant offer to active employees or any other corporate
use unless cost-of-living raises have been granted to current retirees for a period of 3
year prior to this event,

2. The Pension Plan will be changed so that retirees will receive a percentage increase
of any amount which is granted to active employees. That increase will be at least 1/4%
of the amount granted active employees.
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3. If the company proposes to use pension assets of $200,000 or more during any 12 month
period for any reason other than to increase retiree benefits, or do not make an annual
cash contribute to the fund for any reason, every retiree will be informed by mail prier to

this event,

4., The Otter Tail Power (utility) rctitees have the option to select art least one retirce and
spouse for represcntarion in 8 advisory capacity that will assist the Plan Manager in
pension and health care matters.

Sharcholders’ Supporting Statements - hmmnmzmnm:pmahh

1. When the Pension Plan was started, life expectancy was around 64 years. Today it is
about 75 years.

2. The purchasing power of a dollar 10 years ago is worth only $.72 today.
3. All shareholders have received annual inereases in dividends for over 60 years.
4. Active employees have received a cost-of-living or more increase each year for many years.

. Director fees (based on & meetings per year) have risen from $7,800 in 1993 to
$25,600 in 2000, un increase of about 15% per year,

w

6. An Execurive Supplemental retirement plan for officers was initiated over 10 years ago with
‘additional benefits substantially in cxcess of what is available 1o other employees. Thair
compensation increases have averaged 2 to 3 tmes what the employee group has
received over the past several years.

7. In 1999 a stock option plan was initiated where stock can be purchased at 85% of the
actual value. The 1999 Grent Date value to CEO John MacFarlane was $145,080.
In 2000 the Grant Date value was worth $473,750 in addition to a salary and bonus of
$515,400. His 1991salary was $193,000, an average annual increase of about 20%
compounded.

8. Inthe few short years the stock option plan has been in place several officers haye exercised
options at their favorable reduced cost and at the same time sold those shares at the
market price. One executive officer elected to sell 13,500 shares in August 2001 for an
immediate gain of $143,300.

\D

. As of December 31, 2000 the Pension Asset value was $153,000,000 and the stated
vested obligation was $116,400,00, an over-funding of $36,600,000, These funds
have been accrued and should be for the use of the (utility) retirees.

SUMMARY: By these examples we have illustrated that stockholders, present
employees, directors and executive officers have all prospered in the pasr 10 years.
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Only retirees and their spouses have suffered financially in term of buying power. In this period
retirees were granted one jncreasc in 1998, the amount less than the 2.1% increase granred by
the Social Security System thst year,

Por spending just a few days cach month on Otter Tail corporate business, each director ’
receives an annual income far in excess of the average pension benefits of our retiree group and
many times what a widow of a 35-40 year employee receives.

Can the company afford these increases? If you review the above extra-ordinary benefits
granted to these grobps, espedially to the officers and directors, the answer would be, “Yes”
We all know there are bumps in the road and the pension fund balance and company eamings
will vary from time to time. We consider it prudent of us to reflect on vision of our CEO John
MacFarlane. In his address to stockholders at the annual meeting on April 9, 2001, CEO John
MacFarlane stated that, “My sense is that the best years are stlealzmdgt_uL We will take
him at his word.

Finally, it must be remembered that retirees and spouses are at the end of their working life and
cannot go back into the work force in any meaningfil way.

We trust when the stockholders are presented with these facts, they will come to the same
conclusion we have and vote paositively for the proposed cbanges. For that we thank them in
advance.

WWouy
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m 5: Sharehoider Proposal Regarding

ndor Standards

is a proposal submiticd by Christian Brothers
ment Services, Inc. (e "Lead Proponent™),
-cnn Friends Service Comminecs, Congregation
Sistars of Charity of the Incarnaw Werd,
-cticut Retirement Plans and Trost Pund,
i Social Investments, Aajon Merle Epstein,
York City Police Deparmment Peotion Fund, St
b Health Systom, The Sistesz of St. Francis of
delphia, and United States Trust Company. A
f the pasges, addresses and number of the
pany's shares beld by each co-propapent will be
\pily provided upon oral of Wwritten request.

reholder Propasal

EREAS: Consumers and sharebolders continue 1o
=riously concerned ahout whether abusive

kiag condiuons and absence of 3 living wage

it in facilirios where the products they buy are
dueed or assembled.

we-quarters of the US consumers surveyed would
%A shopping at 2 recailer thas they knew sold
meots made in swesshaps. An overwheolmiog

% of those strveyed woltld pay a 5% mark-up to
sure decent warking copdiriags. (“The Copsumier
4 Sweaishops,” Marymount University Survey,
>vember 1999)

udents have persuaded their universites o adopt
'des requiring that clothing sold in university stares
made under bumane canditions. (Bustness Week,
399

fenxly half the globel warkforce involved in
reduring texules, garments and shoes are women
nd wage incqualities are their universal ot
[nterpational Labor Organization, 10/16/00)

Jur corupany purchased goods produced in countries
tke China where human rights abuscs and unfair
sbor practces have been well documented. (U.S.
iate Depargnent’s “China Counrry Report og
luman Rights Pracrices - 1999

Leports that suppliers arc exploiring workers may
lamage our company’s reputation and generate a
‘onsumer backlash. Our company should

lemonstrate enforcement of its standards by
leveloping independent monitoring programs with
ocal, respected and independent religious, humen
1ghtz and labor groups. To be credible, the procsss of

enitoring and verification must be transparent, with
the contents of compliance reporis made public.

To imprave the quality of life of workers who make
its products, our company should implament ongoing
wage adjusunents, ensuring that workers have &
sustaipable living wage. _
And rather than teyminating contracts Sears should
establish incentives fo encourage its suppliers and
vendorss to raise labor standards,

RESQLYED: Request the Board of Directars to:

1. Amend the Sears Buying Policy and siandard
purchase conwraris lo reflect full adoption of the
principles defined by the Internatonal Laber
Orpganizarion (ILO). ("Declaraxion on
Pundamensal Pringiples and Rights at Work and
its Follow-up™)

2. Establish an indepepdent monitoring process thar
asscsses adherence to these conventions and,

3. Rcport annually on adherence o the amended
Policy through an independent and wansparent
process, the first such report w be completed by

January 2002.

Shareholders' Supporting Statement

1. Al workes have be right 1o forrn angd join aade
unions and 1o bargain collectively. (ILO
Convenrions 87 and 98). :

2. Warkers represcatativas shall not bo the subject
of discrimination and shall have access o 21l
workplaces nocessary 1o enzble them fo carry out
their representarjon funcdons. (ILO Conventon
135)

3. There shall be no discriminarion or intdmidation
in employment. Equality of opportunity and
wearment shall be provided regardiess of race,
oolor, sex, religion, political opinilon, age.
nadonality, social origin or other distinguishing
characteristies. (ILO Conventlon 100 and 111),

4. Employment shall be freely choscn. There shall
be no use of force, including bonded of prison
labor, 1L.O Convention 29 and 105).

5.  Therce shall be no use of child labar. (lLO
Convengon 138)

F-177
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Office of the Chief Counsel

Division of Corporation Finance
Securities and Exchange Commission
Judiciary Plaza, 450 Fifth Street, N. W.
Washington, D. C. 20549

Subject: Otter Tail Corporation stockholder proposal
Dorsey and Whitney letter to you of December 7, 2001
My letter to you dated December 11, 2001
Ladies and Gentlemen:
My reason for writing is two-fold.
Yesterday I sent a letter regarding the above matter. I addressed it to the “Division of
Corporate Finance” and not ,”Division of Corporation Finance” but I am assuming it has
arrived at your office as it concerns stockholder proposals.
Secondly, Iam not sure I had included my address. This letter is to give that to you.

It is: 1400 South Cascade Street
Fergus Falls, MN 56537 Phone #(218)736-3548

Sincerely,

Jacob B. Lillestol
for the retirees

SEC - vaddress
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Office of the Chief Counsel e
Division of Corporate Finance

Securities and Exchange Commission e ,
Judiciary Plaza 450 Fifth Street, N. W. VIA FEDEX
Washington, D. C. 20549

" “"December 11, 2001

Subject: Otter Tail Corporation Shareholder Proposal and
Letter from Dorsey & Whitney letter dated December 7, 2001

Ladies and Gentlemen:

A few days ago you received a letter with attachments from Sara E. Gross Methner of the above firm
concerning the merits of our stockholder proposal. This letter is to submit our unbiased point of view
on this matter.

Years ago the SEC initiated shareholder proposal legislation so the “Little Guy/Gal” had some venue
that would act on her behalf for injustices and equity. We now are a part of that legislation. On behalf
of those of us presenting this proposal I will submit the following:

1. For starters, the Dorsey & Whitney firm has represented Otter Tail for over 50 years in their
corporate finance matters.
A. Thomas Brown, a retired senior partner in that firm, was their lawyer assigned
to the Otter Tail account.
B. For several years he has been a member of the Otter Tail Board of Directors.
C. The obvious conclusion is that this firm cannot have an unbiased opinion and
her letter should be dismissed for that reason.

You should disregard her letter completely as she is not acting as a Disinterested Party.

2. In one of her paragraphs she asks that you send her a response in an envelope she has supplied. We
would trust that you would be asking for our input before you come to a decision as her viewpoint isn’t
the only one.

3. She talks around many issues, one of them being this is a defined benefit program and is not easily
changed. She didn’t discuss the fact that the company can use amounts over 25% of obligated assets
for any purpose they chose. This legislation was enacted years after the initial legislation as
unscrupulous corporate officers were using, compromising and raping these assets with total disregard
for the beneficiaries. These actions were legislated as a protective matter for retirees.

As an actual fact, due to poor management , a few years ago the Company had excess utility employees.
They offered increased benefit programs to about 5% of the utility workforce and obligated over $6
million from our pension plan assets in a buy-out offer. A stroke of a pen they adjusted the program.

She also uses the shallow argument that we as stockholders/retirees cannot benefit for a proposal that
affects only us as retirees. She presented rules that are exceptions as cited by a few cases. At
DuPont’s April 25, 2001 shareholder meeting The International Brotherhood of duPont Workers
presented a proposal that would be for their exclusive benefit. At the same meeting The International
Brotherhood of Teamsters General Fund offered a proposal that would affect only them in a positive
way. Both are a included and a part of that annual meeting.




At their May 16, 1996 annual meeting Kmart Corporation had several union proposals regarding
various issues. Proposal #8 specifically was regarding pension plan issues that would affect them as
stockholders/recipients.

We could go on but there is ample evidence of the same type proposals being part of stockholder
meetings and her arguments refer to exceptions at best.

She makes reference to certain issues being management’s prerogative and above and beyond what
stockholders should have a say in. Everything from salaries to stock options to operating rules are
management/stockholder issues and fair game for stockholder proposals.

The SEC was established to act in a fair manner and without prejudice. Virtually all ot the rules made
have been reactive for the protection of stockholder issues because of management’s that have acted in
a selfish manner and their not being forthright in information to investors. We don’t have the deep
financial resources available that Otter Tail does. We are certain many members of the Dorsey firm are
on a first name basis with members of your staff. Sara Methner or one of her staff has probably talked
to members of the SEC before writing this letter. We certainly don’t share this luxury.

We are not asking for the world. When reviewing our proposal we are asking for justice. It is hard for
us to imagine that the directors/officers can award themselves enormous benefits and not consider
something for the retirees/spouses when the asset base would allow it. The majority of our widows are
living below the poverty level as measured by Department of Labor statistics.

We don’t have the money or ability to express ourselves with expensive lawyers. As you can see we
are sending copies of all data to Congressman Peterson and our Senators Wellstone and Dayton. They
are aware of this in general terms. We want their critique of your decision and the timeliness of it

Review the spirit of the laws that have been passed to enable small stockholders to express themselves.
We want a copy of the response Ms.Methner asked for in her letter. We also want a response to us that
makes reference to our items within the time limits of their Proxy Statement indicating t}= logic used in
that decision.

Sincerely,

Jacob Lillestol, for the retiree committee

c: Congressman Peterson (w/encl.)
Senator Wellstone (w/encl.)
Senator Dayton (w/encl.)

Sara Gross Methner (w/o encl.)
George Koeck (w/o encl.)’
Committee members (w/o encl.)

SEC #1 - Dec - 2001
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Senator Mark Dayton

SH-818A

Hart Senate Office Building . December 11, 2001
Washington, D. C. 20510

Dear Senator Dayton:
Subject: Stockholder proposal for Otter Tail Corporation
*annual meeting

This letter is a perfect example of the “Little Guy/Gal” vs. the Large Corporation.

We would respectfully ask that your staff review our material as a decision has to be made by
the Securities and Exchange Commission probably by the end of the year or the first part of
January. The reason being Otter Tail has to have their Proxy Statement completed early in
2002 and we want our material to be a part of that statement.

We have attached the various documents:
1. Our Stockholder Proposal and accompanying letter informing them of this proposal to the
Corporate Secretary of Otter Tail in the format and time prescribed by law.

2. The December 7, 2001 letter to the Securities and Exchange Commission by Sara E. Gross
Methner, a representative of the Dorsey & Whitney Law Firm.
A. As a sidelight, please consider point #1 in our letter to the SEC concerning the
coziness of the relationship involved. The SEC should throw out her letter based on
that alone.

As the legislative branch of government, you represent us in matters of fairness when we deal
with various government operations such as the Securities and Exchange Commission.

In our letter to the SEC you will note in the concluding paragraphs we make reference to the
fact that the average individual or small group, like we are, does not have access to expensive
attorneys. We also state that a legal firm like the Dorsey firm probably is on a first name basis
with many SEC members and that familiarity, while not intentional, can very easily affect
opinions. That puts us at a real disadvantage.

This is a one time matter for us and the Dorsey firm deals with this on a daily basis.

As we stated in an earlier paragraph Senator Dayton, we would very much appreciate your
staff reviewing our material and visiting with the SEC staff on their decision and the logic of'it.
As we stated to them, a Stockholder Proposal is the only vehicle for us to use so we can
interact with the power, might and strength of a large corporation.

Thank you in advance for you assistance. Have a happy holiday season. Since September 11th
especially, you have certainly earned it.
Sincerely, 2 M

Enc. Jacob Lillestol
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Senator Paul Wellstone December 11, 2001
123 Hart Senate Building
Washington, D. C. 20510

Dear Senator:
Subject: Stockholder proposal for Otter Tail Corporation
annual meeting

This letter is a pérfect example of the “Little Guy/Gal” vs. the Large Corporation.

We would respectfully ask that your staff review our material as a decision has to be made by
the Securities and Exchange Commission probably by the end of the year or the first part of
January. The reason being Otter Tail has to have their Proxy Statement completed early in
2002 and we want our material to be a part of that statement.

We have attached the various documents:
1. Our Stockholder Proposal and accompanying letter informing them of this proposal to the
Corporate Secretary of Otter Tail in the format and time prescribed by law.

2. The December 7, 2001 letter to the Securities and Exchange Commlssmn by Sara E. Gross
Methner, a representative of the Dorsey & Whitney Law Firm.
A. As asidelight, please consider point #1 in our letter to the SEC concerning the
coziness of the relationship involved. The SEC should throw out her letter based on
that alone.

As the legislative branch of government, you represent us in matters of fairness when we deal
with various government operations such as the Securities and Exchange Commission.

In our letter to the SEC you will note in the concluding paragraphs we make reference to the
fact that the average individual or small group, like we are, does not have access to expensive
attorneys. We also state that a legal firm like the Dorsey firm probably is on a first name basis
with many SEC members and that familiarity, while not intentional, can very easily affect
opinions. That puts us at a real disadvantage.

This is a one time matter for us and the Dorsey firm deals with this on a daily basis.

As we stated in an earlier paragraph Senator Wellstone, we would very much appreciate your
staff reviewing our material and visiting with the SEC staff on their decision and the logic of it.
As we stated to them, a Stockholder Proposal is the only vehicle for us to use so we can

interact with the power, might and strength of a large corporation.

Thank you in advance for you assistance. Have a happy holiday season. Since September 11th
especially, you have certainly earned it.

Sincerely,

?%452 N
Enc. Jacob Lillestol
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Congressman Collin Peterson

7th Congressional District

2159 Rayburn HOB December 11, 2001
Washington, D. C. 20515

Dear Congressman Peterson:
Subject: Stockholder proposal for Otter Tail Corporation
annual meeting

This letter is a perfect example of the “Little Guy/Gal” vs. the Large Corporation.

We would respectfully ask that your staff review our material as a decision has to be made by
the Securities and Exchange Commission probably by the end of the year or the first part of
January. The reason being Otter Tail has to have their Proxy Statement completed early in
2002 and we want our material to be a part of that statement.

‘We have attached the various documents:

1. Our Stockholder Proposal and accompanying letter informing them of this proposal to the
Corporate Secretary of Otter Tail in the format and time prescribed by law.

2. The December 7, 2001 letter to the Securities and Exchange Commission by Sara E. Gross
Methner, a representative of the Dorsey & Whitney Law Firm.
A. As asidelight, please consider point #1 in our letter to the SEC concerning the
coziness of the relationship involved. The SEC should throw out her letter based on
that alone.

As the legislative branch of government, you represent us in matters of fairness when we deal
with various government operations such as the Securities and Exchange Commission.

In our letter to the SEC you will note in the concluding paragraphs we make reference to the
fact that the average individual or small group, like we are, does not have access to expensive
attorneys. We also state that a legal firm like the Dorsey firm probably is on a first name basis
with many SEC members and that familiarity, while not intentional, can very easily affect
opinions. That puts us at a real disadvantage.

This is a one time matter for us and the Dorsey firm deals with this on a daily basis.

As we stated in an earlier paragraph Congressman Peterson, we would very much appreciate
your staff reviewing our material and visiting with the SEC staff on their decision and the logic
ofit. As we stated to them, a Stockholder Proposal is the only vehicle for us to use so we can
interact with the power, might and strength of a large corporation.

Thank you in advance for you assistance. Have a happy holiday season. Since September 11th
especially, you have certainly earned it.

3<L Smcerely, EM

Enc. Jacob Lillestol




DIVISION OF CORPORATION FINANCE
INFORMAL PROCEDURES REGARDING SHAREHOLDER PROPOSALS

The Division of Corporation Finance believes that its responsibility with respect to
matters arising under Rule 14a-8 [17 CFR 240.14a-8], as with other matters under the proxy
rules, is to aid those who must comply with the rule by offering informal advice and suggestions
and to determine, initially, whether or not it may be appropriate in a particular matter to
recommend enforcement action to the Commission. In connection with a shareholder proposal
under Rule 14a-8, the Division’s staff considers the information furnished to it by the Company
in support of its intention to exclude the proposals from the Company’s proxy materials, as well
as any information furnished by the proponent or the proponent’s representative.

Although Rule 14a-8(k) does not require any communications from shareholders to the
Commission’s staff, the staff will always consider information concerning alleged violations of
the statutes administered by the Commission, including argument as to whether or not activities
proposed to be taken would be violative of the statute or rule involved. The receipt by the staff
of such information, however, should not be construed as changing the staff’s informal ‘
procedures and proxy review into a formal or adversary procedure.

It is important to note that the staff’s and Commission’s no-action responses to
Rule 14a-8(j) submissions reflect only informal views. The determinations reached in these no-
action letters do not and cannot adjudicate the merits of a company’s position with respect to the
proposal. Only a court such as a U.S. District Court can decide whether a company is obligated
to include shareholder proposals in its proxy materials. Accordingly a discretionary
determination not to recommend or take Commission enforcement action, does not preclude a
proponent, or any shareholder of a company, from pursuing any rights he or she may have
against the company in court, should the management omit the proposal from the company’s
proxy material.




January 15, 2002

Response of the Office of Chief Counsel
Division of Corporation Finance

Re:  Otter Tail Corporation
Incoming letter dated December 7, 2001

The proposal requests that certain actions be taken to amend Otter Tail’s pension
plan to increase retirement benefits.

There appears to be some basis for your view that Otter Tail may exclude the
proposal under rule 14a-8(i)(7), as relating to Otter Tail’s ordinary business operations
(i.e., employee benefits). Accordingly, we will not recommend enforcement action to the
Commission if Otter Tail omits the proposal from its proxy materials in reliance on rule
14a-8(i)(7). In reaching this position, we have not found it necessary to address the
alternative basis of omission upon which Otter Tail relies.

Sincerely,

Jennifer Gurzenski
Attorney-Advisor




